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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA .

In Re the Marriage of:
PATRICIA E. FITZGERALD,
Petitioner,

59

and Civil Action |

—T'LE
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EARL L. FITZGERALD,

Respondent. g JAN -~ 5 2008

mﬁ L. PERRY II. CLERK
L SURRTHE COURT OF APPEALS
FROM THE CIRCUIT COURT OF PUTNAM COUNJI 'Y, wnsiﬂMﬁéa_ NIA___

Case No.: 02-D-10

PETITION FOR CERTIFIED QUESTION

TO THE HONORABLE JUSTICES OF THE
WEST VIRGINIA SUPREME COURT OF APPEALS-
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The Petitioner/Respondent, Earl Lr.;Fitzgeraid, by counsel, Shawn D'}Bayh% presents
this petition pursuant to Rules 3 and 13 of the Appellate Procedure of the Wesf Vlrgmlg)Supreme
Court of Appeals. The Petitioner/Respondent seeks an answer and opinion with remand of the
Order on Workers Compensation Benefits entered by the Fémily Court of Putnam County, West
Virginia on March 30, 2004, classifying the Petitioner/Respondent’s permanent total disability
workers compensation award as martial property subject to equilable distribution. The Circuit
Court of Putnam County subsequently approved the parties’ Third Agreed Order Reparding the

Classification and Distribution of Workers Compensation Benefits certifying four questions of

first impression to the West Virginia Supreme Court of Appeals
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KIND OF PROCEEDING AND NATURE QF THE RULING IN THE FAMILY COURT

The Petmoner/Respendent Earl L. Fitzgeraid, suffered a permanently disabling injury
dunng the course of the parties’ marriage. That by a decision of the Workers' Compensation
Division rendered on October 25, 2002, the Petitioner/Respondent, Farl [, Pitzgerald was awarded
permanent tolal disability refroactive to December 1, 1992 Petitioner/Respondent received payments of
390.,654.27 during the period of the marriage. He later received $106,406.62 as a back award,
covering the period December 1, 1992 through October 24, 2001, a i)cﬁod during which the parties
were marrted and still iiving together. - The Family Court 1OUI’ld that the Petitioner/Respondent, Far] | .
Fitzgerald was entitled to 1wenty five percent (25%) of the cumulative sum of both awards for his pain and
suffering.  This amount was deducted from the portion of the permanent {otal disability award that he
received afler the parties separated. The remaining balarice of said post-separation award the Court clasmf ed
as a marital asset subject to equitable distribution, and accordingty equally divided the same between the
parties.

CASE HISTORY AND STATEMENT OF FACTS

The essential facts regarding the determination of “marital v. separate property” as
regards Petitioner/Respondent, Earl L. Fj ltzgerald’s workers’ compensation permanent total
disability award are uncontroverted. Rarl L. Fltzgel ald and Patricia E. Fitzgerald, were married
on May 28, 1989 and separated on January 4 2002. That during the course of thc parties’
marriage, the PeutIoner/Respondent Earl L. Fitzgerald, was injured on the job. That by a
decision of the Workers' Compensation Division rendered on October 25, 2002, the
Petitioner/Respondent, Farl I, Fitzgerald was awarded a permanent fotal disability award retroactive to

December 1, 1997, Petitioner/Respondent, Ear] L. Fitzgerald, recetved payments totaling $90,654.27

‘during prior to the parties’ separation and filing for divorce. Afier the parties separated and divorced,
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Petitioner/Respondent later received the additional sum of $106,406.62 as a back award,

covering the period December 1, 1992 through October 24, 2001

QUESTIONS AND COURT RESPONSE

QUESTION NO. 1:  What portion, if any, of a lump sum Worker’s Compensation
permanént total disability award is considered a marital asset?

COURT’S RESPONSE: The Court FINDS that any portion of a lump sum Workers’
Compensation permanent total disability award that represents payments that should have been
received during the period of the parties’ marriage are considered a marital asset.

QUESTION NO. 2: If so; what portion, if any, of a lump sum Worker’s Compensation
permanent total disability award should be considered aﬁ award for pain and suffering?

COURT’S RESPONSE: - The Circuit Court adopts the analysis of the F amily Court
and FINDS that the 25% of the Workers’ Compensation award for pain and suffering is the | o
injured spouse’s separate property.

QUESTION NO. 3:  How should the family court, and upon review the circuit court,
distribute that portion, ‘if any, of a lump sum Worker’s Compensation permanent total disability
award that is considered marital property?

COURT’S RESPONSE: The Court FINDS that the remaining lump sum Workers’

Compensation permanent total disability award would then be subject to equitable distribution as

any other marital asset,
QUESTIONNO. 4: I the injured spouse entitled to any reimbursement of part of a
lump sum Worker’s Compensation permanent total disability award that was received prior the

parties’ separation?



COURTS .RESPO'NSE: The Court FINDS that the injured spouse is not entitled to
any reimbursement unless there is a showing that _this lump sum payment has been kept in some
segregated account and was not consumed during the marriage. The Court FINDS that the
portion of a Workers’ Compensation permanent total disability award that was received prior to
the parties’ separation would have been consumed by the parties during the man‘iagg and the
injured spouse is not entitled to be Vrcimbursed his 25% by the non-injured spouse.

STANDARD OF REVIEW

The West Virginia Supreme Court of Appeals set for the standard for reviewing a finding

of the Family Court adopted by the Circuit Court in syllabus point two of Lucas v. Lucas, 215

W.Va. 1, 592 S.E.2d 646 (2003). as follows:

In reviewing challenges to findings made by a family court judge that also were adopted
by a circuit court, a three-pronged standard of review is applied. Under these
circumstances, 2 final equitable distribution order is reviewed under an abuse of
discretion standard; the underlying factual findings are reviewed under a clearly
erroneous standard; and questions of law and statutory interpretations are subject to a de
nOvo review.,

The questions certified by the Circuit Court of Putnam County regarding the issue of
whether a Workers” Compensation awar.d constitutes marital property subject to equitable
distribution or whether it is the sole and separate property of an injurled spouse, is a case of
first impression in West Virginia,

ARGUMENT AND DISCUSSION OF LAW

The essentiél facts regarding the determination of "marital v. separate” as regards Mr.
Fitzgerald's PTD award are uncontroveﬂ'ed; the parties were married on May 28, 1989, separated
on January 4, 2002, and by decision dated October 25, 2002 Mr. Fitzgerald was granted a PT]j award
with a beginning date of December 1, 1992.

Whether a Workers’ Compensation award constitutes marital property subject to
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equitable distribution of whether it is the séle and separate property of an injured spouse is a
case of_ﬁrst impression in West Virginia.

The various state court’s have taken a wide a varied approach to the classification of -
such an award és foliows: the “mechanistic” approach, wherein the Courf ﬂnds that ;&orkers’
compensation awards acquired during marriage; the “unitary” approach, wherein the award is
considered to be uniquely personal to the injured spouse, and thus is his/her sole and separate
property; and, “analytical” approach, wherein a workers’ compensation award is détermined to
be marital property to the extent that it compensates for the loss of income duﬁng the marriage.
Most importantly however, any portion of such an awafd that is compensation for post
separation/divorce earnings are considered separate property.

The “analytic” approach, as referenced in the Family Court’s Order, is to look at the
nature of the underlifing loss when classifying a workers” compensation award. Twenty-Seven
(27) states have adopted this approach to classifying and distributing workers” compensation
awards. Portions of said award that are 1o compensate for jost wages during the course of a
marriage a re considered marital property. Those portions which are to compensate for
premarital or post separation wages are considered separate property. Ho.w.ever, this approach
fails to consider the obligatory pain and suffering damages that the inj uréd party endured that
is not compensated for by such an award.

A brief review of representative case decisions from other jurisdictions follows.

MISSOURI - Petties v. Petties, 129 S.W. 3rd 901 {March 30, 2004) holds that to the

extent a WC award compensates for earnings lost during the marriage, that portion of the award

1s marital property; conversely, if the award or a portion thereof is for future earnings that would

have occurred after dissolution of the marriage, then that portion of the award is not a marital
asset. see also Winslow v. Winslow, 14 S.W. 3rd 690 :

OKLAHOMA - Davis v. Davis, 2004 OK CIV APP 30, 87 P. 2d. 640 (April 4, 2004)



empioys the "replacement" approach - if an award is to replace wages eaned during
the marriage, the proceeds of the award are marital property, otherwise they are not.

OHIO - Hartzell v. Hartzell, 90 Ohio App. 3rd 385 (19930 and Easton v. Easton, Court of
Appeals of Ohio, Case No. 2003-G-2502 (March 5, 2004) - says that WC benefits that
compensate for loss of eamings during marriage are marital property. Benefits that compensate
for ioss of a body part or for the loss of future earning capacity are not marital property.

INDIANA - says that WC benefits compensating a party for future income are not marital
property, Beckley v. Beckley, 790 N.E. 2d 1033 (July 1, 2003), Attached Exhibit | (please note
review of other jLH‘ISdlCthH‘% on page 4 of exhibit)

KENTUCKY - Holman v. Holman, 84 S.W. 3rd 903 (2002) - Husband, a fireman,
received a disability retirement after 13 years as a fireman, then divorced several years later. The
court ruled that his post-divoree disability retirement benefits were not marital property.

FLORIDA - White v, White, 820 So. 2d 432 (July 3, 2002) - citing Weisfield v. Weisfield
the Florida court held that only that portion of damages paid 1o the injured spouse as
compensation for past lost wages and loss of earning capacity is to be considered marital
property. Damages for future loss of earning capacity and firure medical expenses are the
scparate property of the injured spouse. {Attached Exhibit 2)

PENNSYLVANIA - Pudlish v. Pudlish, 796 A. 2d 346 (2002) - emphasized the "date of
award" in determining nature of Workers comp contested claim - held that in a contested claim,
since the "right to receive" the award did not vest until the date of the award, if the award date is
afler the separation, the award is not marital property. (Attached Exhibit 3, at page 4of
exhibit).

ARKANSAS - Collins v. Collins, 347 Ark 240 (2001) - sets up a 2-pronged test for
exclusion of disability benefits from marital property: 1) claim must be for a degree of
permanent disability, and 2) the injury must be sustained while on the job or as a result of a
tortious act.

MAIN[‘ Doucette v. Washburn, 2001 ME 38, 766 A2d. 578 (2001) - holds that the
"wage replacement portion of an award js marital property, while portion for pain and suffeung
is not mantal property. (Attached Exhibit 4)

KANSAS - Buetow v. Buetow, 27 Kan App 2d. 610 (2000) - says a FbLA? award for
post-divorce lost eamnings or lost earning potential are not marital property, but the portion for
past wages and medical expenses are marital property. (Attached Exhibit 5)

MARYLAND - Lowery v. Lowery, 113 Md App 423 (1997) helds that the portion of a Workers
Comp settlement that provides compensation for lost wages or future earning capacity
constitutes marital property.

tattv—ta278 I App 3rd 782 (1996) - holds that a Workers comp claim



which arose during the marriage is marital propertly even if settied after the divorce. Uses date
of injury as operative date. (Attached Exhibit 6)

CONNECTICUT - Rodriquez v. Rodriquez, 1995 Ct supp 2539 (1995) - holds that Workers
comp benefits for "non-wage-loss aspects” of Workers comp disability payments are not
immune from marital property distribution (Attached Exhibit 7)

CALIFORNIA - McDonald v. McDenald, 52 Cal App 31d. 509 (1975)
holds that a Workers comp lump sum award pursuant to a settlerent agreement received by an
mjured spouse after a marital separation was the separate property of the injured spouse. This is

cited as authoritative in the recent case of Raphael V. Bloomfield, 113 Cal. App. 4th 617 (2003)
(Attached Exhibit 8)

West Virginia Workers’ Compensation Act substitutes the right of an injured employee
to bring a cause of action against a negligent employer. This remedy of compensation is an

exclusive remedy. West Virginia Code § 23-2-6. Makarenko v. Scott. 132 W.Va. 430, 55 S.E.2d

88 (1949). This provision has been consistently construed as relieving the employer from
common law liability for negligent injury or the death of an employee. See McVey v.

Chesapeake & Potomac Telephone. Co., 103 W.Va. 519,138 S.E. 97 {1927). As such, the

Workers’” Compensation award becomes the only remedy that an injured worker has available
to him/her for pain, suffering, aggravation annoyance, inconvenience ete.
West Virginia Code § 23-4-6. Classification of and criteria for disability benefits, states in

pertinent part that:

Where compensation is due an employee under the provisions of this chapter for personal

injury {(emphasis added), the compensation shall be as provided in the following schedule:

(a) The terms "average weekly wage earnings, wherever carned, of the injured employee,
at the date of injury" and "average weekly wage in West Virginia", as used in this chapter,
have the meaning and shall be computed as set forth in section fourteen of this article
except for the purpose of computing temporary total disability benefits for part-time
employees pursuant to the provisions of section six-d of this article.

(b) For all awards made on and after the effective date of the amendment and reenactment
of this section during the year two thousand three, if the Injury causes temporary total
disability, the employee shall receive during the continuance of the disability a maximum



tenancy with the right of survivorship, or any other form of shared ownership recognized
in other jurisdictions without this state, except that marital property does not include
separate property as defined in section 1-238 [§ 48-1-238]; and

(2) The amount of any increase in value in the separate property of either of the parties to
& marriage, which increase results from: (A) an expenditure of funds which are marital
property, including an expenditure of such funds which reduces indebtedness against
separate property, extinguishes liens, or otherwise increases the net value of separate
property; or (B) work performed by either or both of the parties during the marriage.

West Virginia Code § 48-7-101 (2001) {Repl.Vol.2004) sets forth thé procedure that the

~ Family Court must follow in classifying and distributing the property and assets of the parties in |

a divorce action, as follows:

"Except as otherwise provided in this section, upon every judgment of annuiment, divorce

or separation, the court shall divide the marital property of the parties equally between the

parties."

The Supreme Court of Appeals addressed the characterization and distribution of a
personal injury award in the Hardy v. Hardy, 413 SE2d 15 (W.Va.1991). In Hardy the Court
adopted the analytical approach to the characterization and distribution of a personal injury
award and stated in syllabus point 1:

1. To the extent that its purpose is to compensate an individual for pain, suffering,
disability, disfigurement, or other debilitation of the mind or body, a personal
injury award constitutes the separate nonmarital property of an injured spouse.

This Court went on to state that "Fconomic losses, such as past wages and medical
cxpenses, which diminish the marital estate are distributable as marital property when recovered
in a personal injury award or settlement." Syllabus Point 2, Hardy v. Hardy, 186 W.Va. 496, 413
SE2d 151 (1991).

The question turns to what extent, if any, a permanent total disability award is economic

loss or replacement earnings for the injured spouse.



- Anindividuals earnings in which their partner may have an equitable interest are
defined in West Virginia Code §48-1-223, as follows:

"Barnings" means compensation paid or payable for personal services, whether

denominated as wages, salary, commission, bonus, or otherwise, and includes periodic

payments pursuant to a pension or retirement program. "Disposable carnings" means that
part of the earnings of any individual remaining after the deduction from those earnings of
any amounts required by law to be withheld.

Mr. Fitzgerald’s workers® compensation permanent total disability award is not broken
down into categori¢s such as replacement of wages, pai-n and suffering or p:ospective earnings.
It is not earnings as defined above, nor is it an economic loss. Rather, a permanent total disability
award is best defined as injury compensation for the pain suffering disfigurement of the injured
spouse. Accordingly, such a permanent total disability award would be the injured spouse’s sole
and separate property. | |

An analysis that is closely on point is se forth in the matter of Bartr’alﬁ v Bartram (1991,
Ohio App, Medina Co) 1991 Ohio App LEXIS 4702, appeal after remand (Ohio App, Medina
Co) 1992 Ohio App LEXIS 5896. In this case, the court analyzed a workers' compensation |
award to determine if the lower court had correctly classified it as the wife's separate property.
Similarly to Mr. Fitzgerald, she was injured during the course of her employment and received a
lump-sum workers' compensation award and a biweekly sum for her work—reiated_ injuries. At a
hearing for divorce, the referee recommended an equal division of the workers' compensation
award. The trial court modified the referee's d;cision, finding the wife's award to be her separate
property which was deducted from the marital estate. The husband appealed, cont_ending that

under RC § 3105.171(3)(a), the award was marital property. The Ohio appeals court disagreed,

citing the definition of separate property, RC § 3105.171(A)(6)(a)(vi), as including compensation
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for personal injury except to the extent that it replaces fost earnings during the marriage or
marital assets. |

The Ohio court then. examined the nature of workers' compensation benefits, as found at
RC §4123.54, to. determine if they fit into this definition, and found that such benefits did.
Pursuant to the Ohio Workers' Compensation Act, the workers' compensation claimn is the injured
employee'ls recourse for ﬁersoﬁal injury against an employer. The Ohio court found, that the

award was analogous to compensation for personal injury, which is usuvally separate property

- pursuant to the equitable distribution statute, except to the extent it compensates the marital

estate.

In the matter of Conrad v. Conrad, 612 S.E.2d (W.Va. 2005), this Court in a per curium
opinion, determined that a long-term disability policy would be treated as marital property for
purposes of equitabl\“e distribution. The Fitzgerald matter is distinguishable for the above stated
reasons and that a workers’ compensation award is a replacement for a worker’s personal
injury claim, is not an insurance policy purchased by the parties with marital funds and
potentially includes prospective earnings that would come due after the parties separation.

Mrs. Fitzgerald, or moreover, any marriage parlner is not entitled to share in the regular
cmployment earnings of their partner after their date of separation, as all such earnings are that
persons sole and separate property. As such, if the Court determines that if any portion of Mr.
F itzgerald’lslaward 1s marital, the Court must élso determine what portion is for prospective
earnings that would be hils separate property as defined in West Virginia Code § 48-1-237 or

excluded from consideration by West Virginia Code § 48-1-237.
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PRAYER FOR RELIEF

Petitioner/Respondent, Farl 1. Fitzgerald, respectfully requests this Court fo enter an
Order answering the certified questions herein, reversing the ruling of the lower court, that his
workers’ compensation permanent total disability award be classified as his sole and separate

property and that this matter be remanded to the Circuit Court of Putnam County, West Virginia

with instruction for further hearing on all issues so triable herein.

EARL L. FITGERALD
By Counsel

Shatvn D) ﬂayhss,& \—"/
BAYLJAS & YHALEN, PL

Charleston, West Virginia 25302

Telephone: (304) 342-3850
Counsel for Petitioner/Respondent
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